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(3) A surviving spouse receiving a 
fractional share of an estate in fee 
under a statutory right of election, to 
the extent that the loss or deductions 
are taken into account in determining 
the share. However, the phrase does 
not include a recipient of dower or cur-
tesy, or any income beneficiary of the 
estate or trust from which the loss or 
excess deduction is carried over. 

(d) The principles discussed in para-
graph (c) of this section are equally ap-
plicable to trust beneficiaries. A re-
mainderman who receives all or a frac-
tional share of the property of a trust 
as a result of the final termination of 
the trust is a beneficiary succeeding to 
the property of the trust. For example, 
if property is transferred to pay the in-
come to A for life and then to pay 
$10,000 to B and distribute the balance 
of the trust corpus to C, C and not B is 
considered to be the succeeding bene-
ficiary except to the extent that the 
trust corpus is insufficient to pay B 
$10,000.

§ 1.642(h)–4 Allocation. 
The carryovers and excess deductions 

to which section 642(h) applies are allo-
cated among the beneficiaries suc-
ceeding to the property of an estate or 
trust (see § 1.642(h)–3) proportionately 
according to the share of each in the 
burden of the loss or deductions. A per-
son who qualified as a beneficiary suc-
ceeding to the property of an estate or 
trust with respect to one amount and 
does not qualify with respect to an-
other amount is a beneficiary suc-
ceeding to the property of the estate or 
trust as to the amount with respect to 
which he qualifies. The application of 
this section may be illustrated by the 
following example:

Example. A decedent’s will leaves $100,000 
to A, and the residue of his estate equally to 
B and C. His estate is sufficient to pay only 
$90,000 to A, and nothing to B and C. There 
is an excess of deductions over gross income 
for the last taxable year of the estate or 
trust of $5,000, and a capital loss carryover of 
$15,000, to both of which section 642(h) ap-
plies. A is a beneficiary succeeding to the 
property of the estate to the extent of 
$10,000, and since the total of the excess of 
deductions and the loss carryover is $20,000, 
A is entitled to the benefit of one half of 
each item, and the remaining half is divided 
equally between B and C.

§ 1.642(h)–5 Example. 
The application of section 642(h) may 

be illustrated by the following exam-
ple:

Example. (a) A decedent dies January 31, 
1954, leaving a will which provides for dis-
tributing all her estate equally to A and an 
existing trust for B. The period of adminis-
tration of the estate terminates on Decem-
ber 31, 1954, at which time all the property of 
the estate is distributed to A and the trust. 
A reports his income for tax purposes on a 
calendar year basis, and the trust reports its 
income on the basis of a fiscal year ending 
August 31. During the period of the adminis-
tration, the estate has the following items of 
income and deductions:
Taxable interest ................................... $2,500 
Business income ................................. 3,000

Total ...................................... 5,500

Business expenses (including admin-
istrative expense allocable to busi-
ness income) ................................... 5,000 

Administrative expenses and corpus 
commissions not allocable to busi-
ness income ..................................... 9,800

Total deductions .................... 14,800

It also has a capital loss of $5,000. 
(b) Under section 642(h)(1), an unused net 

operating loss carryover of the estate on ter-
mination of $2,000 will be allowable to: A to 
the extent of $1,000 for his taxable year 1954 
and the next four taxable years in accord-
ance with section 172; and to the trust to the 
extent of $1,000 for its taxable year ending 
August 31, 1955, and its next four taxable 
years. The amount of the net operating loss 
carryover is computed as follows:
Deductions of estate for 1954 ....... $14,800 
Less adjustment under section 

172(d)(4) (deductions not attrib-
utable to a trade or business 
($9,800) allowable only to extent 
of gross income not derived 
from such trade or business 
($2,500)) .................................... 7,300

Deductions as adjusted .......... 7,500 
Gross income of estate for 1954 .. 5,500

Net operating loss of estate 
for 1954 .............................. 2,000 

(No deduction for capital loss of 
$5,000 under section 172(d)(2)) 

Neither A nor the trust will be allowed to 
carry back any part of the net operating loss 
made available to them under section 
642(h)(1). 

(c) Under section 642(h)(2), excess deduc-
tions of the estate of $7,300 will be allowed as 
a deduction to A to the extent of $3,650 for

VerDate Jan<31>2003 15:18 Apr 18, 2003 Jkt 200088 PO 00000 Frm 00050 Fmt 8010 Sfmt 8010 Y:\SGML\200088T.XXX 200088T



51

Internal Revenue Service, Treasury § 1.642(i)–1 

the calendar year 1954 and to the trust to the 
extent of $3,650 for the taxable year ending 
August 31, 1955. The deduction of $7,300 for 
administrative expenses and corpus commis-
sions is the only amount which was not 
taken into account in determining the net 
operating loss of the estate ($9,800 of such ex-
penses less $2,500 taken into account). 

(d) Under section 642(h)(1), there will be al-
lowable to A a capital loss carryover of $2,500 
for his taxable year 1954 and for his next 4 
taxable years in accordance with paragraph 
(a) of § 1.1212–1. There will be allowable to the 
trust a similar capital loss carryover of 
$2,500 for its taxable year ending August 31, 
1955, and its next 4 taxable years (but see 
paragraph (b) of § 1.643(a)–3), (for taxable 
years beginning after December 31, 1963, net 
capital losses may be carried over indefi-
nitely by beneficiaries other than corpora-
tions, in accordance with § 1.642(h)–1 and 
paragraph (b) of § 1.1212–1.) 

(e) The carryovers and excess deductions 
are not allowable directly to B, the trust 
beneficiary, but to the extent the distribut-
able net income of the trust is reduced by 
the carryovers and excess deductions B may 
receive indirect benefit.

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as 
amended by T.D. 6828, 30 FR 7806, June 17, 
1965]

§ 1.642(i)–1 Certain distributions by 
cemetery perpetual care funds. 

(a) In general. Section 642 (i) provides 
that amounts distributed during tax-
able years ending after December 31, 
1963, by a cemetery perpetual care fund 
trust for the care and maintenance of 
gravesites shall be treated as distribu-
tions solely for purposes of sections 651 
and 661. The deduction for such a dis-
tribution is allowable only if the fund 
is taxable as a trust. In addition, the 
fund must have been created pursuant 
to local law by a taxable cemetery cor-
poration (as defined in § 1.642 (i)–2 (a)) 
expressly for the care and maintenance 
of cemetery property. A care fund will 
be treated as having been created by a 
taxable cemetery corporation (‘‘ceme-
tery’’) if the distributee cemetery is 
taxable, even though the care fund was 
created by the distributee cemetery in 
a year that it was tax-exempt or by a 
predecessor of such distributee ceme-
tery which was tax-exempt in the year 
the fund was established. The deduc-
tion is the amount of the distributions 
during the fund’s taxable year to the 
cemetery corporation for such care and 
maintenance that would be otherwise 

allowable under section 651 or 661, but 
in no event is to exceed the limitations 
described in paragraphs (b) and (c) of 
this section. The provisions of this 
paragraph shall not have the effect of 
extending the period of limitations 
under section 6511. 

(b) Limitation on amount of deduction. 
The deduction in any taxable year may 
not exceed the product of $5 multiplied 
by the aggregate number of gravesites 
sold by the cemetery corporation be-
fore the beginning of the taxable year 
of the trust. In general, the aggregate 
number of gravesites sold shall be the 
aggregate number of interment rights 
sold by the cemetery corporation (in-
cluding gravesites sold by the cemetery 
before a care fund trust law was en-
acted). In addition, the number of 
gravesites sold shall include gravesites 
used to make welfare burials. Welfare 
burials and pre-trust fund law 
gravesites shall be included only to the 
extent that the cemetery cares for and 
maintain such gravesites. For purposes 
of this section, a gravesite is sold as of 
the date on which the purchaser ac-
quires interment rights enforceable 
under local law. The aggregate number 
of gravesites includes only those 
gravesites with respect to which the 
fund or taxable cemetery corporation 
has an obligation for care and mainte-
nance. 

(c) Requirements for deductibility of dis-
tributions for care and maintenance—(1) 
Obligation for care and maintenance. A 
deduction is allowed only for distribu-
tions for the care and maintenance of 
gravesites with respect to which the 
fund or taxable cemetery corporation 
has an obligation for care and mainte-
nance. Such obligation may be estab-
lished by the trust instrument, by local 
law, or by the cemetery’s practice of 
caring for and maintaining gravesites, 
such as welfare burial plots or 
gravesites sold before the enactment of 
a care fund trust law. 

(2) Distribution actually used for care 
and maintenance. The amount of a de-
duction otherwise allowable for care 
fund distributions in any taxable year 
shall not exceed the portion of such 
distributions expended by the dis-
tributee cemetery corporation for the 
care and maintenance of gravesites be-
fore the end of the fund’s taxable year
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